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production levels in the geographic
units throughout the United States. The
Board may recommend to the Secretary
modification in the levels of production
necessary for Board membership for
each unit. At its March 2003 meeting
the Board decided not to recommend
any changes to the levels of production
necessary for Board membership for
each unit.

Section 1220.201(d) of the Order
provides that at the end of each 3-year
period, the Secretary must review the
volume of production of each unit and
adjust the boundaries of any unit and
the number of Board members from
each such unit as necessary to conform
with the criteria set forth in
§1220.201(e): (1) To the extent
practicable, States with annual average
soybean production of less than
3,000,000 bushels shall be grouped into
geographically contiguous units, each of
which has a combined production level
equal to or greater than 3,000,000
bushels, and each such group shall be
entitled to at least one member on the
Board; (2) units with at least 3,000,000
bushels, but fewer than 15,000,000
bushels shall be entitled to one Board
member; (3) units with 15,000,000
bushels or more but fewer than
70,000,000 bushels shall be entitled to
two Board members; (4) units with
70,000,000 bushels or more but fewer
than 200,000,000 bushels shall be
entitled to three Board members; and (5)
units with 200,000,000 bushels or more
shall be entitled to four Board members.

A proposed rule was published in the
Federal Register (68 FR 35825) on June

number of geographical units will
remain at 30.

List of Subjects in 7 CFR Part 1220

Administrative practice and
procedure, Advertising, Agricultural
research, Marketing agreements,
Soybeans and soybean products,
Reporting and recordkeeping
requirements.

» For the reasons set forth in the
preamble, Title 7, part 1220 is amended
as follows:

PART 1220—SOYBEAN PROMOTION,
RESEARCH, AND CONSUMER
INFORMATION

» 1. The authority citation for 7 CFR part

1220 continues to read as follows:
Authority: 7 U.S.C. 6301-6311.

= 2.In §1220.201, the table in paragraph

(a) is revised to read as follows:

§1220.201 Membership of board.
(a]* * %

No. of
members

NOIS ..oeeeiiiieee e,
lowa
Minnesota ..
Indiana ....
Missouri ..
Ohio
Arkansas ....
Nebraska
South Dakota ....
Kansas ..............
Michigan ....
Mississippi .
Louisiana
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Dated: September 29, 2003
A.J. Yates,

Administrator, Agricultural Marketing
Service.

[FR Doc. 03—25113 Filed 10—-2—-03; 8:45 am)]
BILLING CODE 3410-02—P

NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 30, 40, and 70
RIN 3150-AG85

Financial Assurance for Materials
Licensees

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is amending its
regulations for financial assurance for
certain materials licensees, including all
waste brokers, to bring the amount of
financial assurance required more in
line with current decommissioning
costs. The objective of this action is to
ensure that licensees maintain adequate
financial assurance so that timely
decommissioning can be carried out
following shutdown of a licensed
facility.

EFFECTIVE DATE: December 2, 2003.

FOR FURTHER INFORMATION CONTACT:
James Morris, Office of Nuclear Material

Safety and Safeguards, U.S. Nuclear
Regulatory Commission, Washington,
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DC 20555-0001, telephone (301) 415—
0191, e-mail jem2@nrc.gov.
SUPPLEMENTARY INFORMATION:

Introduction

When NRC published the “General
Requirements for Decommissioning
Nuclear Facilities” final rule the
Commission noted that inadequate or
untimely consideration of
decommissioning, specifically in the
areas of planning and financial
assurance, could result in significant
adverse health, safety and
environmental impacts (53 FR 24018,
June 27, 1988). Additionally, they stated
an intention that the regulations make
clear that the licensee is responsible for
the funding and completion of
decommissioning in a manner which
protects public health and safety.

Availability of adequate
decommissioning funding is necessary
for assuring that timely
decontamination of facilities takes place
following cessation of licensed
operations. If a nuclear materials facility
remains in a nonoperating status
without being decommissioned, public
health and safety could be compromised
by leakage and contamination and/or
loss of control of nuclear materials.
Also, when decommissioning is delayed
for long periods following cessation of
operations, there is a risk that safety
practices may become lax as key
personnel relocate and management
interest wanes. The Commission stated
in the “Timeliness in Decommissioning
of Materials Facilities” final rule that
the rule was intended to reduce the
potential risk to public health and the
environment from radioactive material
remaining for long periods of time at
such facilities after licensed activities
have ceased (59 FR 36026, July 15,
1994).

Background

On October 7, 2002, the NRC
published a proposed rule (67 FR
62403) that would amend the
requirements for financial assurance for
certain materials licensees. The
proposed rule was developed in
response to a need to update financial
assurance requirements to ensure that
licensees maintain adequate financial
assurance coverage. The NRC
regulations requiring financial
assurance for decommissioning are
designed to ensure that adequate
funding will be available for timely
decommissioning by licensees following
shutdown of normal operations. The
financial assurance regulations are part
of the overall NRC strategy to maintain
safety and protection of the public and
the environment during and after

decommissioning and decontamination
of nuclear facilities.

Financial assurance is composed of
several parts: (1) Appropriate
identification of licensees for which
financial assurance should be required;
(2) the amount of financial assurance
required for each licensee must be
adequate to fund current
decommissioning costs; and (3)
appropriate financial assurance
mechanisms (surety bonds, escrow
accounts, parent or self-guarantee, etc.)
must be required.

The NRC is amending its financial
assurance requirements for certain
materials licensees to bring required
financial assurance amounts more in
line with actual current
decommissioning costs. The objective of
this rulemaking is to maintain adequate
financial assurance by addressing gaps
in the current regulatory framework
regarding (1) and (2) above.

Under current decommissioning
regulations, materials licensees that use
substantial quantities of nuclear
materials must provide financial
assurance for decommissioning (most
materials licensees do not need to
provide financial assurance because
their possession limits are below the
threshold for requiring financial
assurance). NRC has approximately
4900 materials licensees, of which
approximately 10 percent require
financial assurance. The financial
assurance requirements were
established in 1988 as part of the
decommissioning rulemaking (53 FR
24018; June 27, 1988). The amount of
financial assurance that must be
provided can be based on either: (1) A
facility-specific decommissioning cost
estimate provided by the licensee in a
decommissioning funding plan;? or (2)
one of several dollar amounts prescribed
by regulation (certification amounts),
that are based on possession limits.
Revision to some of the financial
assurance requirements for materials
licensees are needed because there have
been changes in decommissioning costs
since that rulemaking was issued. Also,
experience has revealed that for certain
types of licensees, such as waste
brokers,? special circumstances exist
that require different financial assurance
considerations.

The financial assurance regulations
no longer provide adequate coverage of
decommissioning costs for certain types
of materials licensees, mainly due to

1For some types of licensees using very large
amounts of radioactive material, a facility-specific
cost estimate must be used.

2Waste brokers are waste processors and waste
collectors as defined in 10 CFR part 20, appendix
G.

large increases in decommissioning
costs since the financial assurance
regulations were put in place. Allowing
these financial assurance coverage
shortfalls to remain could increase the
likelihood of inadequate funding for
timely decommissioning.

To address these financial assurance
coverage issues NRC considered two
alternatives which were: (1) No action;
and (2) carrying out this rulemaking.
NRC performed a regulatory analysis
studying the costs and benefits of the
two alternatives and reached the
following conclusions.

(1) No Action

Under this alternative, no rulemaking
would be done. The amount of financial
assurance required would not be
adequate to fully fund decommissioning
activities for a large number of
licensees. This shortfall in financial
assurance would increase the likelihood
that decommissioning of some facilities
would not be carried out in a timely
manner. This could result in adverse
impacts on public health and safety, and
also could have adverse environmental
effects. It would also increase the
likelihood that State or local
governments and/or the general public
would have to bear the costs of
decommissioning.

No costs to licensees or NRC would be
involved for this alternative. Licensees
would not be subject to any cost
increases, and NRC would not incur
costs associated with developing and
implementing the rulemaking.

(2) Rulemaking to Revise the Financial
Assurance Requirements for Materials
Licensees

Under this alternative, certification
amounts would be raised by 50 percent,
providing approximately $80 million in
additional financial assurance.? Large
irradiator and waste broker licensees
would have to base financial assurance
on a site-specific decommissioning cost
estimate. All waste brokers would have
to provide financial assurance to cover
the amount of the cost estimate. The
decommissioning cost estimates would
have to be updated at least every 3
years. A rulemaking to revise the
financial assurance requirements for
materials licensees would increase the
assurance of adequate funding for
decommissioning activities. This
increased assurance would make timely
decommissioning more likely,
contributing to maintaining public
health and safety and protection of the
environment. This action would also

3Estimate based on current numbers of licensees
using each certification amount.
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decrease the likelihood that State and
local governments and/or the general
public would have to bear the costs of
decommissioning, should a licensee be
unable to do so.

The benefit of the rulemaking is
enhanced assurance of adequate funding
for timely decommissioning. As stated
above, there are gaps in the current
financial assurance regulations
permitting some licensees to provide
financial assurance that does not cover
the full cost of decommissioning,
mainly due to large increases in
decommissioning costs since the
financial assurance regulations were put
in place. Allowing these gaps to remain
could increase the likelihood of
inadequate funding for timely
decommissioning.

The effect of inadequate/untimely
funding of decommissioning may have
adverse impacts on public health and
safety. If a site is not decommissioned
due to insufficient funds there is an
increased likelihood of contamination
and/or exposure of members of the
public. The changes to the regulations
are concentrated in areas where the
likelihood of inadequate funding
relative to decommissioning costs
appears to be relatively high. First, the
financial assurance requirements are
imposed only on those licensees having
the highest possession limits, and thus
the potential for highest doses. Only
about 10 percent of materials licensees
must provide financial assurance.
Second, the changes in this plan address
situations where risk of inadequate
funding of decommissioning obligations
is greatest—where required amounts of
financial assurance appear to be
substantially less than decommissioning
costs.

Failure to provide adequate financial
assurance for decommissioning also has
equity considerations. The potential
public costs involved in cleanup of
contaminated facilities where financial
assurance is inadequate must be
considered. Equity considerations call
for adequate financial assurance so that
a licensee’s decommissioning costs are
borne by the licensee.

The changes to the regulations are
focused on areas where the likelihood of
inadequate funding relative to
decommissioning costs is high. The
changes address situations where
currently required amounts of financial
assurance appear to be substantially less
than decommissioning costs. The
changes would provide approximately
$80 million in additional financial
assurance.*

4 The estimate is based on numbers of licensees
using each of the 3 certification amounts, and the

These amendments were developed
prior to recent heightened concerns
about security of nuclear material.
Because the objective of the
amendments is to ensure that adequate
funds are available to provide for the
timely decommissioning of nuclear
facilities with appropriate disposal of
radioactive materials, these
amendments should also enhance
security of nuclear materials.

Changes are being made in four areas:

(1) Large sealed source licensees, i.e.,
large irradiators, would not be permitted
to use the certification amounts, and
would have to base their financial
assurance on a site-specific
decommissioning cost estimate;

(2) All waste broker licensees (waste
processors and waste collectors) would
have to provide financial assurance,
would not be permitted to use the
certification amounts, and would have
to base their financial assurance on a
site-specific decommissioning cost
estimate;

(3) The certification amounts for
licensees would be increased by 50
percent; and

(4) Decommissioning cost estimates
would have to be updated at least every
3 years.

Analysis of Public Comments

Eight comment letters were received.
Three were from industry organizations,
four from corporations, and one from an
individual health physics professional.
The comments and staff responses are
summarized below:

A. Comments Regarding Requirements
for Large Sealed Source Licensees

NRC’s previous requirements allowed
all sealed source licensees to use a
certification amount as a basis for
financial assurance. The proposed
revisions modified this requirement by
requiring sealed source licensees above
a specified threshold (i.e., possession
limits in excess of 1012 times the
applicable quantities of appendix B to
part 30) to prepare and submit site-
specific decommissioning cost estimates
in place of certifications of financial
assurance. The comments raised three
issues related to this proposed change.

1. Residual Market Value of Sealed
Sources

Comment: Several commenters argued
that NRC’s proposed rule is based on an
overestimate of large irradiator
decommissioning costs because NRC
fails to take into account the residual

differential between the revised certification
amounts and former certification amounts for each
of the 3 groups.

market value of sealed sources. The
residual market value of the sources is
substantial, and should be considered as
an offset to decommissioning costs. The
NRC is unjustified in ending the use of
certification amounts by large
irradiators because actual
decommissioning costs for large
irradiators, considering the residual
value of sources, would still be less than
the proposed certification amount for
sealed source licensees of $113K. With
the cost of removal and transport being
recovered from the resale or
redistribution value of the sources, there
is little difference in decommissioning
costs of large versus small irradiators,
and the $113K figure should be
adequate.

One commenter asserted that the
cobalt-60 used in large irradiators sells
for about $1 per curie or more; therefore,
a facility with 2 million curies should
be able to sell its inventory for some
significant fraction of its $2 million
market value. Decommissioning such a
facility would likely result in little or no
out of pocket cost (such as the supplier
handling charge assumed by NRC in
NUREG/CR-6280) and perhaps a
positive cash flow. The commenter then
provided two examples where the
commenter decommissioned licensee
facilities in part to obtain title to cobalt-
60 worth between $0.25-$1 per curie or
more. As a result of this residual value,
NRC'’s proposal to require large
irradiators to prepare a site-specific
decommissioning cost estimate actually
would result in reduced amounts of
financial assurance (due to
consideration of the value of the
sources), while placing an unnecessary
burden on licensees.

Another commenter extended a
similar argument to items in finished
goods inventory, other saleable goods in
inventory, and active or contaminated
equipment that could be used
elsewhere. This commenter stated that it
is unfair and beyond the boundaries of
good business practices to consider
assets as liabilities just because they are
radioactive, and NRC has not
established within its regulations the
difference between radioactive materials
with residual value and radioactive
materials as waste.

Response: The NRC agrees that the
proposed rule does not take into
account the residual market value of
sealed sources. This approach is both
appropriate and consistent with existing
NRC policy. For example, current
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guidance in NUREG-1727 states the
following: 5

The cost estimate should clearly state that
it does not take credit for any salvage value
that might be realized from the sale of
potential assets (e.g., recovered materials or
decontaminated equipment) during or after
decommissioning. If estimated credits are
taken for salvage value but are not fully
realized at the time of decommissioning, the
cost estimate (as well as the financial
assurance) may be significantly low.

The NRC believes that it would be
inappropriate to incorporate salvage
value into certification amounts when
the actual residual value can vary
substantially depending on the number
and type of sources at a given facility,
as well as on the curies present at the
time of decommissioning (which
generally is not known when a
licensee’s certification of financial
assurance is put in place). Any residual
value also would be subject to
variability arising from changing market
conditions. Therefore, it would be
inappropriate to consider these
characteristics when establishing
generic certification levels.

Furthermore, NRC is concerned that it
may be impossible at the time of
decommissioning to realize (i.e., as
cash) any inherent value contained in
sealed sources, even if the sources have
substantial value to the licensees that
possess them. Irradiator licensees
convert this inherent value into cash
through the course of their business
operations. However, these business
operations cease at the time of
decommissioning. Assuming that
licensees decommission their facilities
at the most economical point in time,
then their sources will probably have
decayed just to the point where they can
no longer be used cost-effectively. In
this case at least, the sources are
unlikely to have value to anyone unless
they can be re-processed.

Another significant concern to NRC is
the possibility that some sources may
have no residual value at all and may
need to be disposed of as low-level
waste (LLW). If sources must be
disposed as LLW, then
decommissioning costs would be
considerably higher. For example,
NUREG/CR-6280 concludes that
decommissioning costs for a clean
reference large irradiator facility may
range (in 1993 dollars) from $289,000, if
the sources are returned to the supplier,
up to $3.0 million if it is necessary to
dispose of the sources as LLW.6

5NUREG-1727, “NMSS Decommissioning
Standard Review Plan,” Appendix F, September
2000, p. F26.

6 NUREG/CR-6280, “Technology, Safety, and
Costs of Decommissioning a Reference Large

If the potential salvage value of a
source were to be used to offset the
estimated cost of decommissioning, the
effect would be to reduce the amount of
funds guaranteed by financial
instruments that possess a very high
level of assurance, such as a prepaid
escrow fund or an irrevocable letter of
credit. However, the estimated salvage
value of a source does not guarantee that
funds will be available when needed.
Even where a potential buyer provides
a contractual promise to buy the source
for a specified sum, the contract
provides a lower level of assurance than
the protection provided by the fiduciary
obligations required of financial
institutions that act as trustees or
guarantors of funds. A contractual
arrangement between the licensee and a
buyer does not include the NRC as a
beneficiary with the right to demand
that funds be placed into a standby trust
which restricts use of the funds for
decommissioning only. In contrast, a
letter of credit, for example, does
establish the NRC as a beneficiary and
gives the NRC that right. Therefore,
permitting a licensee to reduce its
decommissioning cost estimate by the
potential salvage value of a source
would decrease the level of financial
assurance as compared to the financial
instruments required by current
regulations.

For all these reasons, NRC concludes
that its current approach not to permit
credit for residual salvage value in
setting certification amounts is
reasonable.

2. Exemption Threshold Too Low

Comment: One commenter noted that,
under the proposed rule, sealed source
licensees are exempt from financial
assurance requirements if the licensed
material is less than or equal to 1010
times the applicable quantities of
appendix B to part 30, which becomes
10,000 Ci for cobalt (101° times 1.0 pCi).
The commenter asserted that this causes
problems for owners of cobalt
teletherapy units, wherein a new source
typically decays to below 10,000 Ci in
the first 2 years of use. The
complication, according to the
commenter, is that financial assurance
is initially required but then becomes
unnecessary for the remainder of the
source’s life. The commenter requested
that the exempted amount be raised to
5x101° times the applicable Appendix B
quantity as no teletherapy source
exceeds 15,000 Ci.

Response: The certification levels and
calculations described in the regulations

Irradiator and Reference Sealed Sources,” Pacific
Northwest Laboratory, January 1996.

are based on licensed possession limits,
rather than actual possession. If a
licensee for a cobalt teletherapy unit is
allowed to possess cobalt in excess of
10,000 Ci under its license, then
financial assurance is required even if
the activity of the source decays to
lower than that level. In fact, financial
assurance must be maintained until
NRC terminates the license, even if the
licensee no longer possesses any
radioactive material (unless the license
is modified to reflect different
possession limits). This approach
ensures that licensees maintain
adequate financial assurance for
activities that are authorized under the
license. Also, requiring a constant
amount of financial assurance avoids
the complication of constantly adjusting
financial assurance levels to account for
decay, changing inventories, etc.

The commenter may be correct that an
increase in the exemption threshold
would benefit teletherapy unit
licensees. However, it also would
eliminate the added protections
achieved by the financial assurance
requirements (even in cases where
decommissioning occurred before any
significant decay of the radioactive
sources).

3. “Arbitrary” Upper Certification Limit

Comment: One commenter stated that
decommissioning costs are driven more
by the size and complexity of the
facility than the size or activity of the
source used, e.g., a newer facility with
twice as large a source as an older
facility may require half the cost to
decommission due to new design
features. Therefore, the upper limit (of
1012 times the applicable quantities of
appendix B to part 30) for sealed source
certifications is arbitrary and should be
removed.

Response: NRC agrees that both the
size and complexity of a facility are
important decommissioning cost
drivers. Although newer facilities may
be more likely to incorporate design
features that will tend to reduce
decommissioning costs, this correlation
is untested and may only be true in
general terms. There is no assurance
that a new facility will cost less to
decommission than an older facility or,
conversely, that older facilities (which
may have been remodeled) cost more to
decommission. Moreover, research
indicates that the characteristics of the
sealed sources constitute an important
and potentially critical cost driver.
Therefore, the proposed activity-based
upper limit is not arbitrary, but rather
provides a reasonably effective and
simple method for distinguishing those
licensees for whom preparation of a
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facility-specific cost estimate (including
a discussion of the fate of the sealed
sources) is warranted. NRC believes that
an upper limit based on activity is
considerably easier to implement than
one that would account for additional or
alternative factors.

B. Comments on Waste Broker
Definition

Commenters raised three issues
regarding NRC’s proposed definition of
“waste broker.” The proposed definition
stated that waste broker means any
licensee that collects or accepts
radioactive material from other entities
for the purpose of processing,
compacting, repackaging, or otherwise
preparing it for disposal, or storage.

1. Applicability to Storage and
Radioactive Materials

Comment: Two commenters stated
that the proposed definition of waste
broker should be reconsidered,
particularly its applicability to storage
activities and to radioactive material (as
opposed to radioactive waste).
Otherwise, these commenters stated,
NRC'’s waste broker requirements will
inadvertently subject some licensees
that are not waste brokers to NRC’s
waste broker requirements, including
the following:

¢ Manufacturers (who receive
radioactive material from a supplier for
storage and future use);

» Distributors (who receive
radioactive material from a supplier for
storage and distribution);

* Service companies (who are
authorized to receive sources from a
supplier to be used for source
exchanges);

* Contractors (who receive
radioactive material in generally-
licensed devices as part of a turnkey job,
then place them in storage until they are
turned over to the user); and

 Carriers (who, as general licensees,
store radioactive material or waste prior
to delivery, or who deliver material or
waste prior to storage by the recipient).

Response: The NRC agrees that the
proposed definition is problematic as
suggested by these commenters. The
final rule does not establish a definition
of waste broker, but instead uses the
existing definitions of waste processor
and waste collector in 10 CFR part 20,
appendix G. § 30.35 (c)(5) now requires
waste collectors and waste processors to
have financial assurance and base the
amount of financial assurance on a site-
specific decommissioning cost estimate.

2. Collectors vs. Processors

Comment: One commenter stated that
the proposed rule’s definition of waste

broker appropriately covers waste
processors and should, but does not,
include waste collectors. There are
certain licensees that have as their
principal purpose to collect and
consolidate packaged radioactive waste
from others and transfer it to waste
processors or disposal facilities.
Facilities for interim storage of waste
should have adequate financial
assurance to cover decommissioning
whether the licensee is a collector or
processor.

Response: NRC agrees that the waste
““collectors” described in the comment
should be subject to the waste broker
requirements. A change has been made
to Section 30.35 (c)(5) to place
requirements on waste collectors and
waste processors as defined in 10 CFR
part 20, appendix G.

3. Need to Define Radioactive “Waste”

Comment: One commenter stated that
the proposed term “waste broker”
cannot be defined when there is no clear
standard definition of ‘““waste”
anywhere in NRC regulation or statute.
The commenter stated that, historically,
the term ‘“‘waste” has been generally
applied to sealed sources at the end of
intended use regardless of whether they
can be reused by someone else or their
contents recovered as feedstock or
reworked to extend the useful life of the
sources. The commenter noted that
there are differing definitions in 10 CFR
63.2 and 10 CFR 110.2, with the latter
specifically exempting sealed sources
being returned to any qualified
manufacturer from the waste import and
export regulations. In other contexts,
there is no meaningful definition of
radioactive “waste” as it applies to
sealed sources or other radioactive
materials. The commenter asserted that
regardless of the lack of a clear
definition of radioactive “waste,” there
is also a conflict in NRC policy and
regulation as, on one hand, some sealed
sources are exempted from the
definition of ‘““waste”” while, on the
other hand, sources are included in the
scope of licensed material subject to
decommissioning financial assurance.

Response: The NRC has decided not
to define “waste” or ‘“waste broker” in
this rule. Although “waste” is not
defined in NRC regulations, it is used in
other NRC regulations and guidance in
various contexts; therefore, defining the
term for this rulemaking could result in
unintended consequences. The apparent
conflict in NRC policy and regulations
that was raised by one commenter
regarding the inconsistency of the use of
this term as applied to sealed sources,
is easily resolved by placing in context
the exemption the commenter cited in

10 CFR 110.2 (vs. the inclusion of sealed
sources in the scope of licensed material
subject to the decommissioning
financial assurance in this rule). As the
Statements of Consideration for the
exemption explain (60 FR 37556,
published on 7/21/95), the exemption
refers to sealed sources that are being
returned to the United States or another
country for reconditioning, recycling, or
reprocessing. These types of transfers
help to ensure that the materials are
handled responsibly and not left in
dispersed and perhaps unregulated
locations around the world. Therefore,
the NRC determined that they should
not be subject to specific licensing, in
this context, if the radioactive material
involved would not be otherwise subject
to such licensing. The disposi